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ZORMERET DI, R A YO
B ES LERND D, THTH, T
FURTREME & W S Ak o FZIzE < &
5 B FSHAIL R A Y TE DN R E 5
17 30 % (1897 %) LABEIZ H ARIZER Lk
WELOTHL W, 21T, ZOBELM

11) 7285, AEOEARLHIRD & 5 IfEBRZ 1L T E R WERBITA Th 2 FR TH O L FH DR R

LZ0RFFEELEDRE D,

UL, fabiz A BPIETE RVHITITHE R EOREREH PSR & LV IR TaRa kT % Tk
R HIE, RIS ILRHE ORIRIIFRETH S CRHEIKIE 124 10 A 22 AL 2 & 738 B TITEH 34
WIS L AR T D OIS o L OIS For SN TR D, fEREIIERE 2 A3 5 LR 2k

BT LI LENREBENTND,),

12) HifBYE 10) THIRATZAY, FrilKam O JEBRZERIL, FHE 72 5 A RO FER IR S AL - FFn 23 45 (1948
) o [HFEEEH] Thsd, LT, Fakimz ARICES SEZ01E, HFEEREOZNE TOMIEREE £
L OT-IEFN 334 (1958 4F) o AL OMEIE], KOy, BEARIHEC X 2 IEF 32 4F (1957 42) 272 Skl 74
%1, 3, Ao NRKILOBLE] FEK - fifeitd) Tho,

B, F@ERE LA L A VHEZOERKIIT X v 2019304 (BM54) 0FEETHS K
Engisch, Untersuchungen iiber Vorsatz und Fahrlassigkeit im Strafrecht (1930), 7235, AEIZOWTIE, W HIE
THME=/MELRE I X D HeRE [THEICB T 28R - BROMgE] (—hifk, 1989) NEFEET D,), ZOZ U Fy
VaDFEELEATYH, KERHGIC L 2@ROHWEROMNLIX 30 FLHOZ & Th D,

13) Bz, WA 40 45 (1907 4F) OBATHESIELRTO BRI EICBIT 2868 & LT, BE37THE0/MEE TH
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E, BUEICESLE T, BEE2H< 5
FRE IR E LTV D,

LovL, KA YHIEORBENRE S5 L
AT B AR « FEFCTIET L ATREME & 9
EOBRIE— N2 b O TlE o, H

Hi7e EOBEKRBIENE L DHANET BN
BIEEESTNG 10,

ZHITH LT, SERRETAETIE, Bk
EEOT Fu O — BT LD B
A EIE L2 BT, fEBEAIC X - Tilik

B0 7 7 v ZED R B2 2T e BFE &
Ho L, WRILZHBEILOT T v — Tl
T, MEOIEW T T ATt & 2K

DRSLEED B I STz, Z 0%
AN KA & Aed TR BB 5013
RO—BTIHe <, FERRIEATRIED RIE

T5 LV H#ERIIALNARNDOTH DY, HIGN A E LD Tk, &%
Q) BELONTEHEDH D FIIHRT D, 22T, zOEREMBILT-
HESE DR b, KREERRHIGNCEEL LT Lz L HEET

HEHARTZ LI LIZN,

RE, RNETHEOBIAEEE B L O
ERAERLAZ EITRGBLHY 25 TH
A9, L, KEKIESH2H 7 HEE 25
1179 H CIINETABELEZEET HEICK
E3-3-11ITEILTRY, B KFH
O EILRIFEO X7 < kot %
gL CWizE Bbhb, LRn-T, K
E3-3-11FTComAEEsx b6 LY
B2 2B LT, RIETRIEOME KA
BESBT DL Z LIRS,

Hhokd, PRGNS W BERICELL
WA, MW7 D ARYL IR R AL ALE &
HESTBmE N ENET 5,

LvL, SO 7 T v RAEORBEEZZ T
JHEDHRETIZZ DRI N TOFRIL AR
<, HBNZRWT S TR ATRE RS I KL L
TV RN S OOEHRILE B 62N Lg W E
FWMELAEHEZTO> b0 H DD, g
W, BAROTINEFE IR E 2/ LicA v b
T U DOHEREICBNT, IBRILETINFED B
AR ONOE =AM E LT, ghEaod

AL GRED S (AARKEE, 1904) 141, 185 EH, BUTHNERIEHRORIRHHFRIE L LT, R e [QERAR
JHEGR GIERO ] (F2ERIANE, 1910) 259 H,

14) 77V ANEDREE 2= F - HFREO ML, BRILAEN DV TIEAINL S A T2fi &2 1T - TV 5 B
IEROH M AR T H LU TO LY Thb,

JHENXEMET LR~ ~DFEL W) ZOD0ERNOEHEST LN LA, HEIL (=%EL) 2oV TiHHE
EENRER S A EOLND, —F, BEIL (=#EE0) I W TIHAEILO X ) Z2EHEES DR bz,
FIET BT R NORFEME 785, 272, S0 REHFTXCEELTLLATF SN GG 5 (IS
= EE—1EZ,M [TkEs &) GEiss, 18934F) 66, 67 H), LA EOBMHICIMA T, B, ta~0%E%r
BT D72 OWR A RN RT, BELICHEEESAROOND T 25 (FF68H),

EEEY LR ~OFEEFEZEFEST 2 o0 FEH L Lz ¢, BALICEVW T HEHEESTNEDLND
LT 5EmITAR Y YV — Kb{T-> T Y (G. BOISSONADE, Projet Revise de Code Penal pour IEmpire du Japon, 269,
270 (1886), REL LC, AT VI — K (BNEIE=PHHEILESER) [HTERRER &) (F1354, 1886) 349,350 H),
WD XD RO A Z T IO ThH S 9,

15) KHPNA3046 A 22 HFIGR34F 65 59 B, KHWIAR 3246 A 13 HIGK 548 6 % 28 B, KHIUIIA 32 4F
12 A 8 AJFISE 5 i 11 %% 22 B, JHIBE 37 455 A 20 AJFIEE 10§ 1102 5, KHEIE 43451 A 18 AJHEL 16 5 17 |,
KRG 43 42 2 H 22 B FI$k 16 i 292 H,

16) J. ORTOLAN, Eléments de Droit Pénal, 160 (5¢ éd. 1886), AEIZ DWW TIX, H LIE—I12 X 2 FH k2R ENF
BT 5 (A b7y GF EE—=ghismaR) HMAERERG £tk B&] (154, 1888), o %Ik E it
354, 355 E,), HRAIZ, FEIE—IZIAE 36 42, REFEOFHE ChH o7z,

ks, B e T WWEANIARICE D A 5E (BlZE, ABMED) B LNATVWD,

R EELOT Fro—L LTHMHT 5 &0 ) BEMMAZ IS LcGE, k2 JEE-O1T 2 B R
IFEEASL U CHFAEL 9 D, AR T, JoRIBEHRROMEBRESIC X 20 W o FikE it L 350, Wk
JLALENZ SV THLDARMLIZ X 5 HRES T 2 HER T2 b O TIERY, L7ER->T, A4 b7 oAb 2R AT
MAEIZE S ERRBORE bR KIS Z ST 5 —2 DO HEERD B D,

AHEPLIZIES  EBERBE OKE D BRFNZ OV, fl a5 DR = U 1382 5 140 B (2009) CThRat
LTWH DT, Kf& TSRV,
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(@) ERFEITHEIZBITD
Bk D P ETiEE

OFTEIR - WREEOT Fay— Tl
35 Lo BB A O B AR

YK ARIEAT 41X, Bk (negligence)
ZDBDRHE & BRAR 9 2 DBRRR & OO BRI EE TlE
RN ETHITEROFOREELE D, o
ZTE, BkEMEOT Y —CHHTS
LWV B A OGN IEm ) DI & &
nNTCNEDTHhsH, LT, FIUHERKFED
B ChH-o727 U —XMTERMARAT 2 &
B EICHEICEEL TV THS 19,

@QfEE Iz X piakoEk &

EEO R OB

ZO XY IATENFICSIHT D LT, ik
VNI T 20BN MEE R 2 A, T
U—i%, EREESITEMI L Tk zER kL
TWb, LT, 7V, #@BERERBRIULSIT
DIERR & D Bk A O TG FE O JF R 2 A7
S b a bt LT,

2T, TV —nmEkEim U 3CHRO 9
b, LM RETAOERRETH S
LECTURES ON TORTS (1896) %5 =% 4%
DOREEMEFEL L D,

TV —E, WREAREHIZKEWERE'E
TATEN L ®FT D (para. 26), fEl A& ARHLIC
WA B ST B L RIFES, fEROAREEME
BERT D 2 & Cila ke b Rl S AL D A TR
ELTWHDOTHD,

ZLTC, EROGEMEOHE 7 7 7 2 —D
—DL LT, TUIERDOKRE SEHRIFT
W5 (para. 42-54) 2%, Z Z CHB S b DI,
fER O KX 220 T U5 H CIE#E O]
EROR L TWBHETH D, para. 54 > HIEHHE
DR DO — i AR R By 2 P L L 9.

MFE 2N EH CHE N OAEMICEES Th A
HEEZDH T LFBEEYTHL) 19

M oY) 72 TEh ~DOEHEE REEICT 5 %
ERRMENTHEAICE, EEITEESN QX
b7y 20

ZOT V) —OFRITEEDFHE LR
D2 MEED HATIE STV 72 3THk
(LECTURES ON TORTS @ A7's 8612 TEIKOKU
DAIGAKU L5t &N TW5) O CTRHIE
HOFANZ DWW TER LD TH D,

ZD XN, TV =0k & REFEREAIENC
BT D OIS TR AR/ T 5, L,
7 U — OFGR TR e —amic & EFE D,
KEBEBEDTERL L7212 OB 7 & B 51
F—EEET 5 EETIIN R,

T, BWIE36 A - RIE3 -3+ 11 A
W& BEEERTH 722 LT8R, Fok
RIEAT 2B BT 2 BRIE F L O ILER & b
g <, RIS, FARMEFETHLH -
72U 4 — h O IRIZ O TR R L
7-E4) (F. WHARTON, A TREATISE ON THE LAW

17) LEEFROENIGR
DR Z T CLEHE FREL TWETh b,

X, A—AT 4 —FL N THDH, T THEENLERDIL, WHE L bIZ NS ViE

A —2F ¢ > DFEE (J. AUSTIN, LECTURES ON JURISPRUDENCE (vol. 1 1885) (%1% 426 H)) ~0D KA VLD
HEIZOWTE, WEIRAR T4 =27 1 & FAVEY T0—~=] Y27 963 %5 10 &, 965 75 10 &, 967
10 H (1990) AL Wb, —J, —F L RIZoWTiE, £0FE (J. W. SALMOND, JURISPRUDENCE (2d ed.
1907)) Tk Z§ U DRI A L7 L OFIEORRE (A, MERKEL, Lehrbuch des deutschen Strafrechts (1889)) o™
kO (§ 32,33) #FRIMICEIHLTWS (355 HiFE D),

ZITCE, MR EKEILOT e Y=L LCHRAT D &0 5 BERHAN KA BICTFEL, T ORERA
XY ZEIZRATNDZ ENERTE D,

18) H. TERRY, LECTURES ON TORTS, para. 69 (1896) ; Negligence, 20 HARV. L. REV. 40 (1915),

B, KIE3-3-11UKETHIN, 7V —0O3RNCTHLERERE [TV — KK s EFA M 11
K7 H 128 H (1916) (ITEIELZMAII LT D,

19) FSUILLTO LY ThbH, LS, BERT 7 A MIATHIZETHT,

“a person is usually justified in assuming that others will conduct themselves rightly and reasonably”

20) “reliance upon the proper conduct of others must not be persisted in the face of known facts making it unrea-
sonable”

21) AEICB VT, BN EASKEMLINT V2V T7 477 U — (http://kindai.ndl.go.jp/) % KEgIZIEH L7z,
Z TG RIEMIOZHOEREZ PDF 7 7 A LV CTATTHZ ENRTE D,
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OF NEGLIGENCE (2d ed. 1878)) @ Book Il &
HLOBITE OESE) LT HHE _EARNT
HED, HITHE, WRICBNTERSHL
ZEE S IfEMRE BT 5 & D — iR Al
FRIC (§ 798), TERKDOBEREEEIZIHBWT
BHEHE R HDHZ L (§803) &, RELD
PR WVIEENC B W T 28 LT HREN H
2L (§804) BMHAINTVWD, D
B & KRBTSR L 7=l I ) o ik & oF
LIPEIE, D TR,

(b) KREETHIFI~DFE

(@ OWMBLOHR TS, FERRETHIEICE
U Dikam &, KRB O I O 7 ik -
1SFE O F R O LIS OFLIEIZA 5 CTh
AHH, LinL, TR TSR RIET AL
BT DiERE D < Dikim D KERE~DF
BrfET oimiLe LTy, £ 27T,
BHEOFENEZRHT 27 AV B OHf &K
E3-3-11 &Lk L7 BT, KEFERRENAE
IZE DT U AAHENE L O LI & KR
Gl ~DF AT D,

OfEHE DA o 3T ORI &

TERIREE D[R — 1

FHEOFNZRD DT AU I O H o
25, AU AWM D St Louis, Alton & Terre
Haute R.R. Co. v. William Manly, 58 T11. 300
1871) D L, TZ TIEIKRE3-3-11 &
IEFIFLEO BN C, BHEOE LR
DAFE LW R EN T T 5, il
D= DIHEPNED B 2 TR E D,

MBI T28, Bfin7i= & = A TN HELIT 3 5 far
BHAZRECRBLEE XIS, TL—%%201)
THIHE A 1L LT L7 A S B4 @i X
DMERA 52 58BN B o727 2 ) (58111 305) 22)

EHA TS A AR IS 1 OEAT 3 21817 A d
DL aRILLD L EFHICHLTEEOMET
ZfF Ak LIBAT AR 2 @i 3~ % & 45 b Tt
TR 2 D H =) ORIk 20 # 280
=)

FIBELBITALE W MHIEIXH D HDOD
[ O SCIHNZ I < 1F EDEBERR D 5
b, LT, ZOA Y A MOHBNE, K
1E3 -3 11k, frf5E M 1L 4 Al
T 5 L OEBACHHFEOE LR ZEEL T
% (58111 306)

o9 5L, MEE - FIFEBTIEIEFRE
RS TICHNHEOE LR & bR 5 B H A
ML 72525, ZOHBITHE#ERSNT
WV, £ 2T, FEEOFAIZRD D B0 A
U AN HE (The Chicago, Rock Island &
Pacific R.R. Co. v. Johanna Austin, 69 I1l. 426
1873)) MBIHT H =2 —T ¥ —T =MD
¥ 5] (David Telfer et al v. the Northern R.R.
Co., 30 NJL.188 (1862)) # # % & 2, (i)
EHEEZENMECL TR TS Z
& (B0 NJL.192) & (i) EEFaAIEIL T
RNV EHEOEENZET LTINS (30
NJ.L.203), ZZCi¥, EHEOELFIEL R
FTHITEEL T, KIE3+3-11 L[A—D >0
HHAER SN TV EDTHS 29, 29

22) “was it the duty of the engineer, when he first saw the wagon, at a distance approaching the crossing, to apply
the brakes and stop the train, to allow the appellee time to cross with his wagon?”

23) AU AIMMOEHFTY, Ol EsS@OMIEN: (Chicago & Alton R.R. Co. v. Charles Grentzner, 46 1. 74, 87
(1867)) <°, @FIHEOEMHIHABIZ/ BN E WS FIFHOMWEIZE KT HH D (The Galena & Chicago Union R.R.
Co. v. John C. Dill, 22 11l. 264, 271 (1859)) 1I1FET %, LinL, OOHBIL, &2 K DML FH OIFE 2 /i
RICBHEOEILRE 20k 2 & W O EEOITA O MG & OBRARARERCH L L, QO HIBIIEIEEE D
FBRICBERT 2 b D TIEZRY,

L7 o T, REBCHBI~OEBEEZHEET HERE T HIXHEBEENLEL 25 Lo icBbh b,

24) X2 =TI OB (Newhard v. Pennsylvania R.R. Co., 153 Pa. 417 (1893)) & Rk Disim 417> 7= I (153
Pa.421), AL TN Liz=a—V vy —T—NOHFIZ5H L TW\% (153 Pa. 424)

filz, BHEOIFIEFFEEZRRTHHBE LT, WMEESTL LTOARSNDEBFEET L/ —A 074 Mo
1145 (Elisha Herring v. the Wilmington & Raleigh R.R. Co., 32 N.C. 402, 409 (1849), AW/ Zi8 a8 F D a X7 4 h v
~ N O¥IE (John B. Dyson v. the New York & New England R.R. Co., 57 Conn. 9, 21 (1888)), &1 & 42 1 DHEFF 255
FOBMETHDHZ EEEWMT DA T 4 7 FHMOHG] (Lake Shore & Michigan Southern R.R. Co. v. Barnes, 166 Ind.
7,11 (1906)) ©H 5,

25) 7o, () MEEZENSGEZRBOIIEO N TH L Z & & G) BATECHIGH & R0 FIE T2k
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FEFNT I DGR AREAT 2B O ST A 1 XA
T TH-T, ESICTHELITAITCEN K
Y L 2 ) - VEROREE O R — P 2s K0 B
BRICFEABNL MBI L 5 A5, LiTvz, f
BOPEZ L0 FEESETH YO REREE
HIE DS 7o FK O REE DO - P % 58
BIZFAET A Z EIXRE TRV E b
%o TR D ARIEAT 2B 2 D INZERAE L T h,
RIE3 -3+ 111T%9 2 580713 3 D FEE
PE & RIS E O [ 12 b BBENICHER T 5
72 s Th 5,

ZOX YRR G TIUE, EFNHAL
EHETY, T AU ORETHHEE K
E3-3-NOXHICAHINLIELIZED
AL RENTEY, 2205 KIE3-3-11
~ORBEMHET L L ESNDLTHS
. EHIZ, fEkRBL IS 2 AR Do A
MNFHET D Z & ERiEs, (DIECED R
L (i) BHEOMEEAZEME & L THHEOE IR
BB ERIRT D &0 ) R IERIRE S D[R] —
PG RIEOHERE lHEIC T 5,

38 0D SCi O v JEE D FEELE & RG22 1L

WOR—PEICEERD &, YO RERBLOEH
B, WL Lo A SR TIT A A
HICAEEOFRIZ A L L AT, TRAY
J1 DHEFNZ DN TIIAEIA D —F & BfigT 25 D
EHEVICRARTH D, KEFFEEHE XM
B DFKRIEATBIEDFHRESR LI L H
HIEONEARTHD LHITEDbND,

QI K RIETHIE~DT 78 A

DX D I HERE, URFO KFEFEOEMIE
DB AEAT ZVE D50 - HIFIR 7 &2 SR L
TWEEWIFREICL - THMTE 5,
T, WBEROBEMIIC OV TOERERE LRI
TFZECd DUE)IMEA TERERS IR K D
WA BB —eAE S meE (F) TH
AREIEFORR L ] (FZER, 1996) 809
Hi, HEGEERFEOHM TH-1-T U —IZ
AR IEEN0r T VAN S XN IPN
5412 A 22 A Rk 22 15 2474 H) 1T E
EH2I2EWHHEREEZEICH LTV D, K
BT v 31 U A~ DOV Cim T L Yl
TEEICEND oo, FU—REL K
FURERFETHEREL L TRY, Yo KRER

FNRNEEERE L TEHEOBEEBSZGE L, BEEEZRDLI DL LT, IV H MO (The Lake
Shore & Michigan Southern R.R. Co. v. Mary J. Miller, 25 Mich. 274, 292, 293 (1872)) 3% 5.,

ZOHBINETEDOBEAAEEED S (1) « (i) OBLHR-SF1X, KIE3-3-11 LRI—ThH o=, —H, KEBH
Bl ~DB LT HEMERERHNIR LY 5 L9 ICB2 5, LL, ZoHENE, ZFEEEDEEZHHEIC LT
WHZEICHERERRLETH D,

TR X, HERBEREREZIT O HEZEOREIPEFICHEL L W IHEAICERRE B ET 2 EETH D,
ZOWENE, BUNCHEA L EEOBREEZROLEHEE L TEEDOEEELZH LI bOTH- T, KIE3-3-
11 & IREIREDHET D, Lo T, WEBEZHRERTHEE S THIRHEEREBNLETHA 9,

T, RILTHRHFIEME LTERY EF72A Y 2 A MNOHBITiE, 5% Tin < lhiamdk OnEd Lk
FOWKOFRE % bt U CIRHERE R ORI E 23D D15 BNEA STz (19 kg, 41U 7 A MicksnT
Fea@ g OIEFEANER ] S T2 2 189 TlE, F WHARTON, A TREATISE ON THE LAW OF NEGLIGENCE, § 334 (2d
ed. 1878)), HEGRAOHBTIZI N T, BT ADOEIEEE & BHOEILFZHEOW G NMBE Snb i), KEDE
HIFI~O 5 U2 BEOREEIRAE L7220,

—J7, KX TR Lic=a—Yy—Y—IHOHBITHFGREEZHA L TV DO TEESNLETHH A, O
VI CEEEE R 5 2 Sk IV s IR ENTWA DT (B0NJL.192), KIE3-3-11 LR— DG L
W25, e, QBEHEOMWHEIZ OV TITREKICEAT 2HOBAZHLETHNADOTEEBLETHL HLOD,
EAEOBKEZSETHHRL2ENTEY (B0N.JL.204, 207), KEBHF~ORBELHETLERETHZ L
LRBHENL D,

26) 7272, WA, [TADAY v b T AV y haEELTAY v hBRREVHAEICBRRZGEET D &0 ) idEim
(WIE, fERMRER AN EMES) ORENZEE L THOIORIGIIL TV D AICIZERN® 5, fEREEF I,
BOKELAMC B IE AT 2 &N TE2im ChoC, 7V —0ORBLEWET D2 LIZREZ D TH D,

B 2%, FFINTEROFELeBGE E LT, 1910 DR EMN il Kk OWF9tE T 5 E Exner, Das Wesen der
Fahrlissigkeit ® 191 HLL F O Z T HL D, T O, FF S N7 fEEIZOW T, @fErirg < b 2 & HARITF
SNTfal] OFFEHBE LIRS VY BIOOLREOEHZD > T— (—, 2)) A HERRKFIEEGHE 61
%100 H (1974), 63 %184 H (1975),

T T VALONT Y, n—F > (LEEMR) MAEBREREERZE] (WM, 1883) 347 HIZB\WT, B{EE
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HHEOZ BNHEHERFHTIE Th o7
LW ) HECELNE, TOHEBEORERIT
KEFEFEDFPEIZIA DN TN BB
EbrEank o,

F72, WA 334 (1900 4E) T wIEA YT
DT HER OFEER (FIREIARER T Ak =F]E
BT FRfm [WCKIRIEEE BORER] Rk
BB, 1900) ZH5 &, FoRIZURE S
AT RRR (BIG 43 ~ 45 FEIRSRREE —
JHEFEEATIR) 1 L7 AU I OFRHEHIE &9
RHMNS TEHDHODOEBEERKICHONT
EkLTW?s (AETH), £, FA4YVIC
RIE SN 7M=L (KIE3 -3 - 11 O

T2 =30 B TR LTRSS kBRI, B
1R 364 (1903 4F) IZHE LI TA XV
ZDHBIEBBLTNEDTHSH D), F72,
RIE3-3- 11N TFEDEMICENEREID
AT L7 A, Sk RIEST 26 %
ZHERR Uiz (R - IR E ] (e
HRNERR) 26 224 (1889 4F) (2%
KLTWD, KIE3-3-11ICHG L7 K5
B bl S AN 7o 7 W lE KR & [FRRIZ Dk oo ) 5]
BT 7 BALIZEEZDDIIERRZ LT
TH D E,
PLEOANBREEIZ L - T, BRRIETAVE
DREBEEIGI~DEE L\ O R A TR T X

R U7 PR R s £,

T 5% T U —IZfn iz Lk TR Y (FH (3) 28 - BB+ 5

EIU7H), REGROFAEICRDNMET BEILO REHEAET 2 EE
V—NEHEICERA THoTCWi=Z IR = o
i(wgﬁf A E(T - ez S I ECORMEMRICL ST, S

: HFNZ S i E NN =1 e

FU—oRBIRER LS L LD SIARRIET S
M7 ST = & RoBOK N B I O % - Bl 20 ‘

Bt ot b5 A T, S B, PO R, B RO TS

N ’ ’ DL 7T AEORETIC D F 0

KBRS I ORISR & Fe A TV = 2 & g “ Fiebz )
BETEB, KE3-3- Lok FL o RIS LGRREHRIT 57

HOEEINZONWTAROEST DR & NG ORI HES HHEE ST & & LIHBIBSHE ST b,

ZOEIIE, YIFOTEFEETRHREDE - & 2 MO THFELZEZICOWT, FEDME OB AR~OFE L [F
ET 2 OIFREETIZZR D5 9 D

bobd, ZOXIREIIS~ORBIIARICHIINRD, WAL HEOT ey —L LTHATL LW BE
Mt 2 S 95 2 & 2RI, fERO BRI R ORMALERIL A KD 2 & W\ ) FHaae, iF 2 X 2 faRo
Bk ZRifE & U CHEERB bR T 2 & W O EHEOFHIOMEED, SR ARETHIEEA O Ch 20 LA T
ETWRVWINLTHD, RIE3E (1914 4F) E TOIKLSIOEFIEIC RO R - CHAFET 258, FH
OHEEOE AN KIFITERE SN D Z & TR0 5 %2570,

27) TV — D L 9 By 5 TERRY, supra note 18, at para.54 THI I SN TWHHIFI 2 Fir L, =2 —3a—
7 WO T &> % James Walter Chrystal v. The Troy and Boston Railroad Co., 105 N.Y. 164 (1887) 231 EH &h 5,

AU, SIRPFHEIZHEENN TREEA ST L 0 ) BREFICB W T, HIEFOE ERFEOTFEENFb b
DThHD, ZITHE, FILWHPIZERENRLZ TEM < O D025 O ThiUTHkes Lo ATk s 3 2w
HAEHTOL SEETIHENNDD L LT, MELCAEWEZRALTCHELICHELZEIETIRE TR ED
FIWE S T &7z (105 NY. 170), (Feds, (ST AR 2720 CRIRE O IER|HE A bk 35 & W ) sk, 4—7
VI UN— N E VIR T o — I — VN OFENL LT 1B L 72 o T\ D (Alba v. Long Island R.R., 611 N.Y.S.2d.
196, 197 (1994)) .

Z oMW T, BUICHREZH TN TH A D L) BRERIVHIENC X > TIEIERE AR ST b blt
TR, HTWS EEBT MR D 2 &0 D HEHIRA TSN TS, £95T5L, Z0OX 9 MR
ETHEBNPMEL 2D L5, ROMEZANRTIERLRWVEHREOBIHIB W CTAMEMRERIE, fGREa
NOBENEFT R VHENERICESLINTND Z EICAME S HREICEEDORD EREBN TS (105 N.
Y. 170),

ZO=a—3—7MONMENE, BEOZBOMUGICER L TEILRBE 2 mbRT 28T, KIE3-3-11IZEBT 5,

28) BEAERAR TAREATAICET i ORE (REXOFT) ) PR 13%3 5 11 5 (1903),

B, BEBIIRE2HFICA XU AT LERPBALEDZ L THD FERERER TEEFEH 0 FN & AR AZE )
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ARTICLE

The Functioning of a Land Market in Qing South China:
Comments on a Set of Guangdong Land Deeds

Associate Professor, Univ. of Tokyo

Kentaro MATSUBARA

This is a brief commentary on one par-
ticular institution concerning land transactions
in late imperial China. This practice could be
found in the land deeds of a voluntary associa-
tion active in Guangzhou over the late 19th to
early 20th centuries, the Aiyutang of Guang-
zhou EIMEFH . D The practice seems par-
ticularly relevant in considering the extent to
which a “market” might have been in operation
with regard to land in traditional Chinese soci-
ety. While scholars have worked on long-term
changes in land prices, on tenancy rates and
on their implications in the wider economy,
it has also been cautioned that we still know
very little on the land rights that were being
transacted.? Moreover, a closer look at land
transaction records at the village level points to
a situation where land transactions were gener-
ally part of longer-term relationships involv-

ing credit, intermarriage and lineage building,
thus “embedded” in a wider context of social
relations.?) This short paper looks into a hither-
to little known institution that bears on such
aspects of the land market as the scope of po-
tential purchasers for a particular piece of land,
the mechanism of how prices were agreed
upon, and the implication of corporate parties
to certain transactions.

The collection of documents under exami-
nation, forming part of the volume of Guang-
dong land deeds edited by Tan Dihua and Xian
Qianmin,? includes deeds of sale, tenancy and
what might be loosely referred to as mortgage,
as well as governmental decrees related to land
disputes, and documents regarding tax registra-
tion. The collection includes both documents
directly pertaining to transactions conducted
by the Aiyutang, and those recording past

1) For basic information on such societies in Guangdong as the Aiyutang, see DENG YUSHENG BRFY4:, QUAN YUE
SHEHUI SHILU CHUGAO 4= B4t & F1 854155 (1910).

2) See, for example, DAVID FAURE, THE RURAL ECONOMY OF PRE-LIBERATION CHINA: TRADE EXPANSION AND PEAS-
ANT LIVELIHOOD IN JIANGSU AND GUANGDONG, 1870 TO 1937 (1989); KISHIMOTO MIO FEAZER, SHINDAI CHUGOKU NO
BUKKA TO KEIZAI HENDO T H[E DMl & #8375 258 (1997).

3) Matsubara Kentaro #AJ5UfHEARE, Keivaku, ho, kanshu: dento chugoku ni okeru tochi torihiki no ichi sokumen 25

5 EE  sRHPENC IS D S | O—{lif [Contract, Law and Custom: An Aspect of Land Transactions in
Traditional China) in SHIHAI NO CHIIKISHI SZfil O Mk 52 [THE REGIONAL HISTORY OF DOMINANCE] 44 (Hamashita
Takeshi & Fi{i& & Kawakita Minoru 11468 eds., 2000).

4) GUANGDONG TUDI QIYUE WENSHU (HAN HAINAN) i # T 3243035 (4fFF9)  (Tan Dihua 8 & Xian

Qianmin ¥EGI I eds., 2000).
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transactions (to which the Aiyutang was not a
party) of properties eventually acquired by the
Aiyutang. Thus while most of the land transac-
tions of the Aiyutang date from the late 19th to
early 20th century, a considerable part of the
documents in this collection are from earlier in
the Qing, and one deed is from the 48th year of
the Wanli emperor (1620) in the late Ming.

THE PRACTICE AND THE PROBLEM

The practice this paper focuses on is that
of the chuzhang HilE, found in many of these
deeds, literally meaning “putting out a notice.”
The deeds suggest that it was followed for a
period of over a hundred years in the middle
to late Qing period, within the community that
traded land around Guangzhou.

A typical entry in a land deed involving
this practice would be as follows.

Deed for sale of rice land, issued by Mai
Qizhang, inhabitant of Chunwan neighbour-
hood in Lishui village. Since he has immedi-
ate need for money and grain, and he has pre-
viously borrowed silver from others whom
he cannot repay, he wishes to sell rice land to
another owner, gain silver and repay others.
He has discussed the matter among husband
and wife, elder brother and younger brother,
and he now wishes to sell one plot (giu 3t) of
rice land irrigated with tidal water (chaotian
W) inherited from his forefathers, and that
has been ascribed to Qizhang having under-
gone division. The land is in an area named
Meng Hai Chong; now the land measurement
for tax is 1.5 mu H exactly, and the rice for
this people’s tax is 4.815 sheng F+. Purchas-
ers were invited through chuzhang i, and

the price that needed to be fetched was al-
together 24 taels. The relatives of the same
branch, those within the lineage and such
were consulted first, but each said that he
did not have the silver to make the purchase.
Thus a middleman was entrusted with the
task of finding a purchaser, and Zheng Xian-
zuo of this neighbourhood would buy. The
three parties spoke and agreed, the two fami-
lies consented, and a price of 20 taels was to
be paid. . . . on the same day, measurement
of the land was made and the deed drawn
up, the deal was unambiguous and clear, the
silver and the deed were exchanged, with the
actual deed and the actual silver. This was a
clear purchase and a clear sale, with no such
circumstances as land being taken in lieu of
payment for a loan.)

The practice of chuzhang here involves
the invitation of purchasers, with a price al-
ready set by the potential vendor. This appears
to form, in effect, an advertisement that starts
the process of finding a purchaser. While the
actual transaction may well have gone through
a much more complex path, the procedure pre-
supposed in this deed is as follows. After the
chuzhang is made, the close relatives are con-
sulted as to whether they could pay the price,
and once the attempt to find a purchaser among
them fails, a middleman is entrusted with the
task of finding a purchaser outside the family.
The middleman in this particular case was a
Mai Fuxiang, with the same surname as the
vendor.®) Moreover, after the potential vendor
is found, there is a process whereby the two
parties and the middleman discuss terms. This
involves a bargaining process, and the price fi-
nally agreed upon is 20, rather than 24, taels.

One aspect of the transaction we can-

5) Id at8.
6) Id. at9.



Vol.4 2009.9 HRAFERAFRO—LE1—

not learn from the available material is how
widely the sale was initially advertised. At one
extreme, it is possible to envisage a situation
where there is an institutional framework that
allows the chuzhang to inform the full range of
potential buyers that could possibly have any
realistic interest, giving them each an equal
chance in buying the land. At the other ex-
treme, the chuzhang could have been a mere
notice of the vendor’s wish to sell, intended for
close relatives only, as might be deduced from
the deed’s formulation suggesting the employ-
ment of a middleman after the relatives’ refusal
of the offer, in order to find a purchaser outside
the circle of family members.

If the situation were closer to the former
extreme, this could imply the functioning of a
“market” with regard to land, in the following
sense. The purchaser of a plot of land would
be decided primarily in accordance with the
quantifiable economic gain from the transac-
tion on the part of the vendor. In this case,
such other considerations as the protection of
family property or implications in local social
structuring and power relations would be en-
tirely secondary. The latter extreme would in-
volve an entirely different situation, where the
institution of chuzhang made very little differ-
ence in terms of actually finding a purchaser.
In effect, the parties would be following the
more standard procedure of going through a
middleman, who would have the chance to
evaluate the various social implications of the
sale to a particular party, including its effects
on the familial and territorial interests con-
cerning the various groups involved. While it
would be difficult to identify and evaluate the
exact criteria according to which purchasers
could be decided upon in this latter situation,
the primary importance of a larger monetary
profit from the transaction at hand is far less

apparent than in the former case. In this latter
case, the functioning of a land market would
be difficult to perceive.

THE CHUZHANG IN ACTION

In beginning the assessment of the situa-
tion in relation to these two extremes, it would
be useful to see the form assumed by the chu-
zhang, not in a deed referring to the practice,
but the actual document itself that invited pur-
chasers. These are harder to come by, but Tan
Dihua quotes a Republican example.

A chuzhang issued by (or, a notice put
out by) Li Gui, who has one plot of land (in
Hefu jitang, which is a field by the river with
a dyke), the nominal tax on which is for 1.2
mu. He is selling this plot, and is asking for
the current price of 170 taels. If there is one
who has the funds and agrees to the terms, he
should take the notice zhizhang A and dis-
cussions will be held with a middleman.”

This document takes the form of an open
invitation without any limitation as to who
might be a potential purchaser. One possible
implication is that whoever was able to make
an offer meeting the price requirement could
purchase the land in question, a situation close
to the first extreme referred to above. Indeed,
this is the conclusion Tan Dihua himself draws,
albeit in the context of emphasising the de-
cline of relatives’ preferential rights. “In front
of money, all people were equal; naturally, if
different parties could pay the same price, the
close relatives would have a certain right of
preference. However, among the deeds that we
have seen, there were none that basically fol-
lowed the rule of first inviting the close rela-

tives to buy.”®

7) TAN DIHUA 3B QINGDAI ZHUIIANG SANJIAOZHOUDE SHATIAN AT = MU vb I 56-57 (1993).

8) Id at57.

217



The Functioning of a Land Market in Qing South China

218

Another deed from Daoguang 3 (1823) of-
fers an even clearer indication of the aspect of
open competition in finding a purchaser.

Deed for perpetual sale of a weitian field
H, issued by the Guan Zhuxi ancestral es-
tate [zu fH] of Ronggi village, Dongyong du
#F in Shunde county. Because of the need to
build a(n ancestral) hall, the descendants, el-
ders and branch members have gathered and
discussed matters. As a result it was wished
that the two fields should be sold: these are
the fields above and below the stream south
of the walled field built on the middle-grade
tax land in Shunde in the location Yan Qi
Sha, that this estate (previously) purchased,
altogether 4 ging tH in area and registered
for tax under the household Guan Yongchang
in the 2nd fu [#], 5th jia 7, attached with the
mulberry stocks and protective stones at the
bottom of the wall. These should altogether
be posted in a notice, inviting the wealthy
parties of each village to come to the ances-
tral hall and make an offer for purchase. All
would be unambiguously evaluated and a
price would be received: this would be the
actual price of the actual land, and additional
fees for the drawing up of a deed, a drinks-
gathering upon the sale, and for the clarifica-
tion of various interests in the land, which
would be calculated at 2 fen for every tael.
The term was set at the 12th day of the first
moon this year, and the highest bidder was
to gain the right to purchase. Next, family
friends Chen Naicheng and Lu Canzhao in-
troduced Lu Rudi of Dawan village, Sima-
ning bao &, Jiangcun, in this county, and he
made an offer. All offers were opened on the
day, in the ancestral hall in front of the peo-
ple: Lu Rudi’s offer was to buy 17.5 mu of
the fields in question that were held by this
estate. He made an evaluation of each mu

in accordance with official measurements,
and offered 55.735 taels per mu, and no one
could match this. Thus both parties went to
the land in question, clarified the boundaries,
and placed a pole in the ground to confirm
them. The field was indeed 17.5 mu, and a
certifying document dingtie EWS was is-
sued. Now it is a lucky day, and the deed is
being issued.”)

The only restriction applied in the initial
stage of the search for purchasers is that it is
the “wealthy parties” caidong f4 ' of each vil-
lage who are invited to bid for the purchase.
On one hand, the term chuzhang is not used
in this deed, and instead of advertising with
an asking-price as in the previous two docu-
ments, the procedure resembles that of an
auction. On the other hand, one of the most
significant points concerning the institution of
chuzhang, namely the disregard for the various
social constraints that might prevent the sale to
the potential buyer with the best offer, is em-
phasised to an even greater degree than in the
cases referred to above.

Of course, it is unclear how widely the
net was cast in asking “the wealthy parties of
each village.” It may well have been limited to
a community of neighbouring villages within
which a land sale would involve little social
change. However, even if the scope of po-
tential purchasers might have been relatively
wide, it is not certain that “in front of money,
all people were equal.” The implications of
the fact that middlemen are involved from the
early stage of bringing in potential purchasers
are unclear. Their roles in both the negotiation
process and final endorsement of the deed ap-
pear to be as important as in cases where no
such procedures as the auctioning in this deed
are followed, and this may well have involved
a process of screening that took account of the

9) Tan & Xian eds., supra note 4, at 51-52.
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social consequences of the purchase in terms
of descent and territory. However, lack of in-
formation on the middlemen allows for the
possibility that their role was more nominal,
giving the transaction an appearance of having
followed the standard practice of going through
a middleman, and securing the additional par-
ties committed to ensuring the efficacy of the
sale. If one took this latter case to the extreme,
the actual decision to sell to a particular party
may well have been based entirely on mon-
etary considerations.

What one could infer from this deed, how-
ever, is that the transaction is not conducted on
a purely individual initiative, either on the ven-
dor’s or purchaser’s part. If the full functioning
of a market economy also involved individuals
and households (who had independent funds)
participating in transactions most advantageous
to themselves, free from the considerations of
such wider social groups as lineages, villages
and other territorial organisations, this deed
does not represent such a situation. In the col-
lection of Aiyutang deeds reproduced in Tan &
Xian, supra note 4, there are twenty-two deeds
of sale from the Guan Zhuxi ancestral estate to
the Lu surname, relating to (different parts of)
the same tract of land, and all within the first
two months of the 3rd year of the Daoguang
emperor.'? Six purchasers of the Lu surname
appear in these twenty-two deeds.'” Each of
these deeds describes the same procedure of
inviting the wealthy parties of each village to
make an offer, and the same middlemen find-

ing the particular Lu surname purchaser in
question. Each purchaser has made the same
offer of 55.735 taels per mu, and each is buy-
ing 17.5 mu of the walled fields. Additional
purchases are made in the following years, and
by 1847 the Lu lineage had purchased over
four hundred mu.'?

The 1823 deed cited above appears to be
part of one cohesive action on the part of the
Lu lineage of Dawan village, in purchasing a
large tract of land from the Guan Zhuxi ances-
tral estate. It represents a transaction that was
performed very much in the lineage context,
acquiring part of what would become a col-
lective body of property, later to be sold all
together by a single Lu surname institution,
the Lu Chengqing tang.'® The decision to pur-
chase in 1823 was not made at the level of Lu
Rudi as an individual, but at a level that also
encompassed five lineage institutions taking
the forms of zu #il. and tang %t. Although a sig-
natory of the deed, Lu Rudi was not participat-
ing in the “property market” as a party seeking
to maximise his own profit through this trans-
action. The internal organisation and politics
of the Lu lineage cannot be known from the
deeds. However, it is clear that the individual
(and household) on one hand had the position
of an autonomous entity capable of buying and
holding property, and on the other hand would
surrender its property to the Chengqing tang,
the latter selling it outside the lineage as its
own. It was within these confines that such an
individual as Lu Rudi would operate, in partic-

10) /d. at 51-63. There are also other transactions between the same parties in later years, between 1826 and 1847: id. at
63-67. On the significance of such long-term relations of continuous sale, see Matsubara, supra note 3.

1) JEhE: B SR, AR, AL AR

12) The total, assuming that all twenty-two of the 1823 deeds are for 17.5 mu, would be 428.04139 mu. The amount that
the Lu surname sells in the 30th year of the Daoguang emperor, however, is 414.04139 mu [Tan & Xian eds., supra note 4,
at 67-68]. The inconsistency can be due to some of the 1823 deeds mixing up the acreage between 17.5 and 10.5 mu [/d. at
52; 53; 55; 56 — if there were two deeds actually for 10.5 mu, 414.04139 would be an accurate calculation], or to the am-
biguity as to whether the 414.04139 is the amount of land tax or the actual land acreage [/d. at 51-52; 67-68]. A third pos-
sibility, of course, is that 14 mu is somehow being kept and not sold in this final transaction.

13) Tan & Xian eds., supra note 4, at 67-69.
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ipating in the economic environment and the
land “market” of the day.'¥

THE TYPES OF LAND

Such cohesive operations in purchasing
large tracts of land are not rare in the collec-
tion of Aiyutang deeds. In the sale of the same
body of land made by the Lu Chengqing fang,
the purchasers were twelve different fang of
the Wu surname, explicitly taking equal shares
of the property.!> Nor were these operations
limited to the lineage context. The collection
includes a set of four deeds, all signed on the
same day in 1786. Here, the parties of the Xu
surname of Ronggqi village sold land taxed for
a total of 191.097 mu to four different parties
with four different surnames, but all residing
in Daliang village.'®) That this was a purchase
coordinated among the different purchasers
linked territorially can be inferred from the
following facts. Firstly, the four purchases, all
made through the same two middlemen, di-
vide the purchased land into three equal shares
and one half-share. Secondly, all this land is
later sold on the same day in 1797 from these
groups to a single different entity, the Li Detao
zu of Longshan.!”)

All four of these 1786 deeds describe a
process of chuzhang where a price was ad-
vertised, and outside purchasers were found
through middlemen after close relatives had

declined to buy the land. Again, this shows
how the economic processes reflected in these
deeds, while certainly suggesting the element
of an open invitation to purchasers, were also
characterised by considerations of lineage and
territory, and not purely of the monetary inter-
ests of the signatories.

However, it is dangerous to play down the
aspect of open competition too much, and to
overemphasise the aspect of land sales being
constrained by non-economic factors. It is in-
deed in cases where the right of prior purchase
held by relatives and neighbours is not exer-
cised that these deeds are preserved, and ex-
tensive migration into Guangdong in the Qing
period would only have been possible if land
could be transferred to outsiders without too
much difficulty. The oft-cited deed of perma-
nent tenancy from the New Territories of Hong
Kong, making an explicit provision as to the
exclusion of “those who live far away” from
parties to whom land rights could be trans-
ferred, may even constitute the exception that
proves the rule: the competition among “great
surnames” necessitating an extra clause that
was out of step with the standard practice.'®

One factor that appears relevant is the
type of land that is being dealt in. Reclaimed
farmland, held in large tracts at a distance from
one’s residence, plots of farmland held within
one’s village, and grave land in the mountains
would each have different forms of manage-
ment and different concerns in their uses. It

14) On the relationship between “individual” property and “household” property under the system of tongju gongcai |

NS

J& A (common residence, shared property), see SHIGA SHUZO 4444 75 —., CHUGOKU KAZOKUHO NO GENRI B S Ji&{k:

DL [PRINCIPLES OF CHINESE FAMILY LAW] (2d ed. 5th prtg. 2000). Concerning the relationship between individual/
household property and lineage property within a particular lineage, see ch. 3 of Kentaro Matsubara, Law of the Ancestors:
Property Holding Practices and Lineage Social Structures in Nineteenth Century South China (2004) (D.Phil. thesis, Uni-
versity of Oxford) (On file with the Bodleian Library, University of Oxford).

15) Tan & Xian eds., supra note 4, at 67-69.

16) Id. at 85-91.

17) Id. at 91-95.

18) DAVID FAURE, THE STRUCTURE OF CHINESE RURAL SOCIETY: LINEAGE AND VILLAGE IN THE EASTERN NEW TER-
RITORIES, HONG KONG 39-40 (1986).
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may be significant that these deeds involving
the institution of chuzhang largely relate to the
first kind of land, that is, the sands in the Pearl
River Delta. Compared to land within or im-
mediately around the vendor’s village, the ter-
ritorial significance of such land is limited. Its
importance lies primarily in its ability to yield
profit, and such considerations as territorial
power balance or destruction of fengshui are
less compelling.!”

In this regard, it is significant that the sale
from the Lu Chengqing fang to the twelve tang
of the Wu surname did not specify the exact
area of land each purchaser was buying. The
property being sold as a whole (with the twelve
deeds together) was specified, but each deed
did not spell out what portion of the land was
to be taken by the purchaser noted in that deed:
it merely noted that the purchaser in that deed
took “one twelfth” of the land as a whole.??
The implication is that the deed was more con-
cerned with delineating the purchaser’s claim
to a part of the income from the land, than with
securing the purchaser’s rights to a tangible,
specific piece of land. In this sense, one could
say that the land was “commercialised,” in a
way that is distinct from land with immediate
territorial implications.

The procedure of chuzhang in finding a
purchaser would have been easier to introduce
in dealing with this type of land. Whoever the
purchasers were, their rights to (the income
from) such land was unlikely to jeopardise,
for example, the vendor’s position in the lo-
cal politics involving the immediate vicinity
of where he lived. In this respect, although the
deeds do mention how the close relatives of
the vendors were consulted first, the view that
monetary considerations were foremost in the
vendors’ minds may well be tenable. However,

it is also clear that the social dynamics inform-
ing the transactions took place in the context
of lineage and territory, and only within this
context were the individual buyers and sellers
of land free to pursue their own (commercial)
interests.

TENTATIVE CONCLUSION

While land transactions would be thus
constrained, the institution of chuzhang clearly
has an element of open competition, and it is
possible to read these deeds in the context of
an open land market, only with lineages and
territorial organisations as the actual competi-
tors, as with corporations participating in the
market economy of the present day western
world. However, neither lineage nor territorial
organisation was an institution based on the
principle of commercial profit: whether or not
these institutions were fully accommodating
to this notion, they had to account for various
interests, from territorial politics to ritual or-
thodoxy.

While an individual or household could
buy and sell property in its own name, such ac-
tivities were conditioned by social interactions
in the lineage or territorial context. Moreover,
there was no system in operation that could de-
lineate the exact content of the land right held
by these parties. Neither the “customary law”
nor the legal codes of the Qing were equipped
to deal with all the tensions created in the lin-
eage context through competing interests be-
tween households, different branches and the
lineage as a whole. Such ancestral institutions
as zu or tang, while providing a basic frame-
work for the management of common property

19) For a case study of village land in the New Territories of Hong Kong where such considerations are more apparent,

see Matsubara, supra note 14, ch. 4.
20) Tan & Xian eds., supra note 4, at 67-69.
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and distribution of profits, did not have ade-
quate internal rules of governance and trans-
parency that would underpin their operation
in an environment of open competition.?!) In
short, these were not circumstances that al-
lowed each individual or household to deal in
a “market” environment with regard to land.

Our conclusion is thus twofold. Firstly, in
considering the extent to which “market” prin-
ciples dictated land transactions, it is neces-
sary to differentiate between the types of land
that were being transacted. Different types of
land called for different considerations, among
which would have been the scope of parties to
whom land rights might be granted. Secondly,
even in cases where the type of property al-
lowed for a wide range of potential buyers,
the corporate nature of the transacting par-
ties and its implications should be taken into
consideration. Not only were the individuals
and households constrained in this context, the
multi-layered interests at the corporate level
itself could not be reduced to maximising the
short-term profit that the transaction would
yield. These would be vital factors in under-
standing the significance of the transaction.

It would thus be rash to conclude from the
institution of chuzhang that a market environ-
ment was in operation with regard to land, free
of more “traditional” social constraints based
on interests involving family and territory.
However, the full implications of the practice
would need to be worked out in relation to a
body of material more comprehensive than the
deeds themselves, and such an investigation
may well reveal further aspects indicating the
operation of a market. What this short paper
has tried to do is to clarify some of the basic
premises for such an investigation.

(Kentaro MATSUBARA)

21) Matsubara, supra note 14, ch. 5.
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