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UNIDROIT CONVENTION ON SUBSTANTIVE RULES
FOR INTERMEDIATED SECURITIES

Geneva, 9 October 2009

UNIDROIT CONVENTION ON
SUBSTANTIVE RULES
FOR INTERMEDIATED SECURITIES

THE STATES SIGNATORY TO THIS
CONVENTION,

CONSCIOUS of the growth and development of
global capital markets and recognising the bene-
fits of holding securities, or interests in securities,
through intermediaries in increasing the liquidity
of modern securities markets,

RECOGNISING the need to protect persons that
acquire or otherwise hold intermediated securi-

ties,

AWARE of the importance of reducing legal risk,
systemic risk and associated costs in relation to
domestic and cross-border transactions involving
intermediated securities so as to facilitate the flow
of capital and access to capital markets,

MINDFUL of the need to enhance the interna-
tional compatibility of legal systems as well as
the soundness of domestic and international rules

relating to intermediated securities,
DESIRING to establish a common legal frame-
work for the holding and disposition of interme-

diated securities,

BELIEVING that a functional approach in the
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formulation of rules to accommodate the various
legal traditions involved would best serve the pur-
poses of this Convention,

HAVING due regard for non-Convention law in

matters not determined by this Convention,

EMPHASISING the importance of the integrity
of a securities issue in a global environment for
intermediated holding in order to ensure the exer-
cise of investors’ rights and enhance their protec-
tion,

EMPHASISING that this Convention is not in-
tended to harmonise or otherwise affect insolven-
cy law except to the extent necessary to provide
for the effectiveness of rights and interests gov-
erned by this Convention,

RECOGNISING that this Convention does not
limit or otherwise affect the powers of Contract-
ing States to regulate, supervise or oversee the
holding and disposition of intermediated securi-
ties or any other matters expressly covered by the
Convention, except in so far as such regulation,
supervision or oversight would contravene the
provisions of this Convention,

MINDFUL of the importance of the role of inter-
mediaries in the application of this Convention
and the need of Contracting States to regulate, su-

pervise or oversee their activities,

HAVE AGREED upon the following provisions:
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CHAPTER I - DEFINITIONS, SPHERE OF
APPLICATION AND INTERPRETATION

Article 1
Definitions

In this Convention:

(a) “securities” means any shares, bonds or
other financial instruments or financial assets
(other than cash) which are capable of being cred-
ited to a securities account and of being acquired
and disposed of in accordance with the provisions
of this Convention;

(b) “intermediated securities” means securities
credited to a securities account or rights or inter-
ests in securities resulting from the credit of secu-
rities to a securities account;

(c) “securities account” means an account
maintained by an intermediary to which securities
may be credited or debited,

(d) “intermediary” means a person (including a
central securities depository) who in the course of
a business or other regular activity maintains se-
curities accounts for others or both for others and
for its own account and is acting in that capacity;

(e) “account holder” means a person in whose
name an intermediary maintains a securities ac-
count, whether that person is acting for its own
account or for others (including in the capacity of
intermediary);

(f) “account agreement” means, in relation to a
securities account, the agreement between the ac-
count holder and the relevant intermediary gov-
erning the securities account;

(g) “relevant intermediary” means, in relation
to a securities account, the intermediary that
maintains that securities account for the account
holder;

(h) “insolvency proceeding” means a collective
judicial or administrative proceeding, including
an interim proceeding, in which the assets and af-
fairs of the debtor are subject to control or super-
vision by a court or other competent authority for
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the purpose of reorganisation or liquidation;
®

(including a debtor in possession if applicable)

“insolvency administrator” means a person

authorised to administer an insolvency proceed-
ing, including one authorised on an interim basis;

other securities if they are issued by the same is-

securities are “of the same description” as

suer and:

(i) they are of the same class of shares or
stock; or

(i1) in the case of securities other than
shares or stock, they are of the same currency and
denomination and are treated as forming part of
the same issue;

(k) “control agreement” means an agreement
in relation to intermediated securities between an
account holder, the relevant intermediary and an-
other person or, if so provided by the non-Con-
vention law, between an account holder and the
relevant intermediary or between an account
holder and another person of which the relevant
intermediary receives notice, which includes ei-
ther or both of the following provisions:

(1) that the relevant intermediary is not
permitted to comply with any instructions given
by the account holder in relation to the intermedi-
ated securities to which the agreement relates
without the consent of that other person;

(i) that the relevant intermediary is
obliged to comply with any instructions given by
that other person in relation to the intermediated
securities to which the agreement relates in such
circumstances and as to such matters as may be
provided by the agreement, without any further
consent of the account holder;

M

securities account made in favour of a person (in-

“designating entry” means an entry in a

cluding the relevant intermediary) other than the
account holder in relation to intermediated securi-
ties, which, under the account agreement, a con-
trol agreement, the uniform rules of a securities
settlement system or the non-Convention law, has
either or both of the following effects:

(i) that the relevant intermediary is not

permitted to comply with any instructions given
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by the account holder in relation to the intermedi-
ated securities as to which the entry is made with-
out the consent of that person;

(ii) that the relevant intermediary is
obliged to comply with any instructions given by
that person in relation to the intermediated securi-
ties as to which the entry is made in such circum-
stances and as to such matters as may be provided
by the account agreement, a control agreement or
the uniform rules of a securities settlement sys-
tem, without any further consent of the account
holder;

(m) “non-Convention law” means the law in
force in the Contracting State referred to in Arti-
cle 2, other than the provisions of this Conven-
tion;

(n) “securities settlement system” means a
system that:

@

transactions;

settles, or clears and settles, securities

(ii) is operated by a central bank or cen-
tral banks or is subject to regulation, supervision
or oversight by a governmental or public authority
in relation to its rules; and

(ii1) has been identified as a securities set-
tlement system in a declaration made by the Con-
tracting State the law of which governs the system
on the ground of the reduction of risk to the sta-
bility of the financial system;

(0) “securities clearing system” means a sys-
tem that:

(i) clears, but does not settle, securities
transactions through a central counterparty or
otherwise;

(ii) is operated by a central bank or cen-
tral banks or is subject to regulation, supervision
or oversight by a governmental or public authority
in relation to its rules; and

(iii) has been identified as a securities
clearing system in a declaration made by the Con-
tracting State the law of which governs the system
on the ground of the reduction of risk to the sta-
bility of the financial system;

(p) “uniform rules” means, in relation to a se-
curities settlement system or securities clearing
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system, rules of that system (including system
rules constituted by the non-Convention law)
which are common to the participants or to a class
of participants and are publicly accessible.

Article 2
Sphere of application

This Convention applies whenever:

(a) the applicable conflict of laws rules desig-
nate the law in force in a Contracting State as the
applicable law; or

(b) the circumstances do not lead to the appli-
cation of any law other than the law in force in a
Contracting State.

Article 3
Applicability of declarations

If the law of the forum State is not the applica-
ble law, the forum State shall apply the Conven-
tion and the declarations, if any, made by the
Contracting State the law of which applies, and
without regard to the declarations, if any, made by
the forum State.

Article 4

Principles of interpretation

In the implementation, interpretation and appli-
cation of this Convention, regard is to be had to
its purposes, the general principles on which it is
based, its international character and the need to
promote uniformity and predictability in its appli-
cation.

Article 5

Central bank and regulated intermediaries

A Contracting State may declare that this Con-
vention shall apply only to securities accounts
maintained by:

(a) intermediaries falling within such catego-
ries as may be described in the declaration, which
are subject to authorisation, regulation, supervi-
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sion or oversight by a government or public au-
thority in relation to the activity of maintaining
securities accounts; or

(b) a central bank.

Article 6

Excluded functions

This Convention does not apply to the func-
tions of creation, recording or reconciliation of
securities, vis-a-vis the issuer of those securities,
by a person such as a central securities depository,
central bank, transfer agent or registrar.

Article 7
Performance of functions of intermediaries by
other persons

1. A Contracting State may declare that under its
non-Convention law a person other than the rele-
vant intermediary is responsible for the perfor-
mance of a function or functions (but not all func-
tions) of the relevant intermediary under this
Convention, either generally or in relation to in-
termediated securities, or securities accounts, of
any category or description.

2. A declaration under this Article shall:

(a) specify, if applicable, the relevant category
or description of intermediated securities or secu-
rities accounts;

(b) identify, by name or description:

(1) the relevant intermediary;

(ii) the parties to the account agreement;
and

(iii) the person or persons other than the
relevant intermediary who is or are responsible as
described in paragraph 1; and

(c) specify, in relation to each such person:

(1) the functions for which such person is
so responsible;

(ii) the provisions of this Convention that
apply to such person, including whether Article 9,
Article 10, Article 15 or Article 23 applies to such
person; and

(iii) if applicable, the relevant category or
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description of intermediated securities or securi-
ties accounts.

3. Unless otherwise provided in this Convention,
if a declaration under this Article applies, refer-
ences in any provision in this Convention to an
intermediary or the relevant intermediary are to
the person or persons responsible for performing
the function to which that provision applies.

Article 8
Relationship with issuers

1. Subject to Article 29(2), this Convention does
not affect any right of the account holder against
the issuer of the securities.

2. This Convention does not determine whom the
issuer is required to recognise as the shareholder,
bondholder or other person entitled to receive and
exercise the rights attached to the securities or to

recognise for any other purpose.

CHAPTER II - RIGHTS OF
THE ACCOUNT HOLDER

Article 9
Intermediated securities

1. The credit of securities to a securities account
confers on the account holder:

(a) the right to receive and exercise any rights
attached to the securities, including dividends,
other distributions and voting rights:

@

mediary or is an intermediary acting for its own

if the account holder is not an inter-

account; and
(ii) in any other case, if so provided by the
non-Convention law;

(b) the right to effect a disposition under Arti-
cle 11 or grant an interest under Article 12;

(c) the right, by instructions to the relevant in-
termediary, to cause the securities to be held oth-
erwise than through a securities account, to the
extent permitted by the applicable law, the terms
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of the securities and, to the extent permitted by
the non-Convention law, the account agreement
or the uniform rules of a securities settlement sys-
tem;

(d) unless otherwise provided in this Conven-
tion, such other rights, including rights and inter-
ests in securities, as may be conferred by the non-
Convention law.

2. Unless otherwise provided in this Convention:

(a) the rights referred to in paragraph 1 are ef-
fective against third parties;

(b) the rights referred to in paragraph 1(a) may
be exercised against the relevant intermediary or
the issuer of the securities, or both, in accordance
with this Convention, the terms of the securities
and the applicable law;

(c) the rights referred to in paragraph 1(b) and
1(c) may be exercised only against the relevant
intermediary.

3.1f an account holder has acquired a security in-
terest, or a limited interest other than a security
interest, by credit of securities to its securities ac-
count under Article 11(4), the non-Convention
law determines any limits on the rights described
in paragraph 1 of this Article.

Article 10

Measures to enable the exercise of rights

1. An intermediary must take appropriate mea-
sures to enable its account holders to receive and
exercise the rights specified in Article 9(1).

2. An intermediary must, at least:

(a) protect securities credited to a securities
account, as provided in Article 24;

(b) allocate securities or intermediated securi-
ties to the rights of its account holders so as to be
unavailable to its creditors, as provided in Article
25;

(c) give effect to any instructions given by the
account holder or other authorised person, as pro-
vided by the non-Convention law, the account
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agreement or the uniform rules of a securities set-
tlement system;

(d) not dispose of securities credited to a secu-
rities account without authorisation, as provided
in Article 15;

(e) regularly pass on to account holders infor-
mation relating to intermediated securities, in-
cluding information necessary for account hold-
ers to exercise rights, if provided by the non-
Convention law, the account agreement or the
uniform rules of a securities settlement system;
and

(f) regularly pass on to account holders divi-
dends and other distributions received in relation
to intermediated securities, if provided by the
non-Convention law, the account agreement or
the uniform rules of a securities settlement sys-

tem.

3. This Convention does not require the relevant
intermediary to establish a securities account with
another intermediary or to take any action that is
not within its power.

CHAPTER III - TRANSFER OF
INTERMEDIATED SECURITIES

Article 11
Acquisition and disposition by debit and credit

1. Subject to Article 16, intermediated securities
are acquired by an account holder by the credit of
securities to that account holder’s securities ac-
count.

2. No further step is necessary, or may be required
by the non-Convention law or any other rule of
law applicable in an insolvency proceeding, to
render the acquisition of intermediated securities
effective against third parties.

3. Subject to Articles 15 and 16, intermediated se-
curities are disposed of by an account holder by
the debit of securities to that account holder’s se-
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curities account.

4. A security interest, or a limited interest other
than a security interest, in intermediated securi-
ties may be acquired and disposed of by debit and
credit of securities to securities accounts under
this Article.

5. Nothing in this Convention limits the effective-
ness of debits and credits to securities accounts
which are effected on a net basis in relation to se-

curities of the same description.

Article 12

Acquisition and disposition by other methods

1. Subject to Article 16, an account holder grants
an interest in intermediated securities, including a
security interest or a limited interest other than a
security interest, to another person if:

(a) the account holder enters into an agree-
ment with or in favour of that person; and

(b) one of the conditions specified in para-
graph 3 applies and the relevant Contracting State
has made a declaration in relation to that condi-

tion under paragraph 5.

2. No further step is necessary, or may be required
by the non-Convention law or any other rule of
law applicable in an insolvency proceeding, to
render the interest effective against third parties.

3. The conditions referred to in paragraph 1(b) are
as follows:

(a) the person to whom the interest is granted
is the relevant intermediary;

(b) a designating entry in favour of that person
has been made;

(c) a control agreement in favour of that per-
son applies.

4. An interest in intermediated securities may be
granted under this Article so as to be effective
against third parties:

(a) in relation to a securities account (and such
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an interest extends to all intermediated securities
from time to time standing to the credit of the rel-
evant securities account);

(b) in relation to a specified category, quantity,
proportion or value of the intermediated securities
from time to time standing to the credit of a secu-
rities account.

5. A Contracting State may declare that under its
law:

(a) the condition specified in any one or more
of the sub-paragraphs of paragraph 3 is sufficient
to render an interest effective against third par-
ties;

(b) this Article shall not apply in relation to
interests in intermediated securities granted by or
to parties falling within such categories as may be
specified in the declaration;

(c) paragraph 4, or either sub-paragraph of
paragraph 4, does not apply;

(d) paragraph 4(b) applies with such modifica-
tions as may be specified in the declaration.

6. A declaration in relation to paragraph 3(b) shall
specify whether a designating entry has the effect
described in Article 1(1)(i) or Article 1(1)(ii) or
both.

7. A declaration in relation to paragraph 3(c) shall
specify whether a control agreement must include
the provision described in Article 1(k)(i) or Arti-
cle 1(k)(ii) or both.

8. The applicable law determines in what circum-
stances a non-consensual security interest in in-
termediated securities may arise and become ef-
fective against third parties.

Article 13
Acquisition and disposition under

non-Convention law

This Convention does not preclude any method
provided by the non-Convention law for:
(a) the acquisition or disposition of intermedi-
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ated securities or of an interest in intermediated
securities; or

(b) the creation of an interest in intermediated
securities and for making such an interest effec-
tive against third parties,
other than the methods provided by Articles 11
and 12.

Article 14

Effectiveness in insolvency

1. Rights and interests that have become effective
against third parties under Article 11 or Article 12
are effective against the insolvency administrator

and creditors in any insolvency proceeding.

2.Paragraph 1 does not affect the application of
any substantive or procedural rule of law applica-
ble by virtue of an insolvency proceeding, such as
any rule relating to:

(a) the ranking of categories of claims;

(b) the avoidance of a transaction as a prefer-
ence or a transfer in fraud of creditors; or

(c) the enforcement of rights to property that
is under the control or supervision of the insol-

vency administrator.

3. Paragraph 1 does not apply to the rights and in-
terests to which Article 21(1) applies.

4. Nothing in this Convention impairs the effec-
tiveness of an interest in intermediated securities
against the insolvency administrator and creditors
in any insolvency proceeding if that interest has
become effective by any method referred to in
Article 13.

Article 15

Unauthorised dispositions

1. An intermediary may make a debit of securities
to a securities account, make or remove a desig-
nating entry or otherwise dispose of intermediat-
ed securities only if it is authorised to do so:

(a) inrelation to a debit, by the account holder
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and, if applicable, the person to whom an interest
in the relevant intermediated securities has been
granted under Article 12;

(b) in relation to a designating entry, by the
account holder;

(c) in relation to the removal of a designating
entry, by the person in whose favour the designat-
ing entry has been made;

(d) 1in relation to any other disposition, by the
account holder and, if applicable, the person to
whom an interest in the relevant intermediated se-
curities has been granted under Article 12; or

(e) by the non-Convention law.

2. The non-Convention law and, to the extent per-
mitted by the non-Convention law, the account
agreement or the uniform rules of a securities set-
tlement system determine the consequences of:
an unauthorised debit; an unauthorised removal of
a designating entry; subject to Article 18(2), an
unauthorised designating entry; or any other un-
authorised disposition.

Article 16

Invalidity, reversal and conditions

Subject to Article 18, the non-Convention law
and, to the extent permitted by the non-Conven-
tion law, the account agreement or the uniform
rules of a securities settlement system determine
whether and in what circumstances a debit, credit,
designating entry or removal of a designating en-
try is invalid, is liable to be reversed or may be
subject to a condition, and the consequences
thereof.

Article 17
Terms used in Chapter 111

In this Chapter:
(a) “acquirer” means:
(i) an account holder to whose securities
account securities are credited; or
(ii) a person to whom an interest in inter-
mediated securities is granted under
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Article 12;

(b) in determining whether a person ought to
know of an interest or fact:

(1) the determination must take into ac-
count the characteristics and requirements of se-
curities markets, including the intermediated
holding system; and

(ii) the person is under no general duty of
inquiry or investigation;

(c) an organisation actually knows or ought to
know of an interest or fact from the time when the
interest or fact is or ought reasonably to have
been brought to the attention of the individual re-
sponsible for the matter to which the interest or
fact is relevant;

(d) “defective entry” means a credit of securi-
ties or designating entry that is invalid or liable to
be reversed, including a conditional credit or des-
ignating entry that becomes invalid or liable to be
reversed by reason of the operation or non-fulfil-
ment of the condition;

(e) “relevant time” means the time that a cred-
it is made or the time referred to in Article 19(3).

Article 18

Acquisition by an innocent person

1. Unless an acquirer actually knows or ought to
know, at the relevant time, that another person has
an interest in securities or intermediated securities
and that the credit to the securities account of the
acquirer, designating entry or interest granted to
the acquirer violates the rights of that other per-
son in relation to its interest:

(a) the right or interest of the acquirer is not
subject to the interest of that other person;

(b) the acquirer is not liable to that other per-
son; and

(c) the credit, designating entry or interest
granted is not rendered invalid, ineffective against
third parties or liable to be reversed on the ground
that the credit, designating entry or interest grant-
ed violates the rights of that other person.

2. Unless an acquirer actually knows or ought to
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know, at the relevant time, of an earlier defective
entry:

(a) the credit, designating entry or interest is
not rendered invalid, ineffective against third par-
ties or liable to be reversed as a result of that de-
fective entry; and

(b) the acquirer is not liable to anyone who
would benefit from the invalidity or reversal of
that defective entry.

3. Paragraphs 1 and 2 do not apply to an acquisi-
tion of intermediated securities, other than the
grant of a security interest, made by way of gift or
otherwise gratuitously.

4.1f an acquirer is not protected by paragraph 1
or paragraph 2, the applicable law determines the
rights and liabilities, if any, of the acquirer.

5.To the extent permitted by the non-Convention
law, paragraph 2 is subject to any provision of the
uniform rules of a securities settlement system or
of the account agreement.

6. This Article does not modify the priorities de-
termined by Article 19 or Article 20(2).

Article 19

Priority among competing interests

1. This Article determines priority between inter-
ests in the same intermediated securities which
become effective against third parties under Arti-
cle 12 or Article 13.

2. Subject to paragraph 5 and Article 20, interests
that become effective against third parties under
Article 12 have priority over any interest that be-
comes effective against third parties by any other
method provided by the non-Convention law.

3. Interests that become effective against third
parties under Article 12 rank among themselves
according to the time of occurrence of the follow-
ing events:
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(a) if the relevant intermediary is itself the
holder of the interest and the interest is effective
against third parties under Article 12(3)(a), when
the agreement granting the interest is entered
into;

(b) when a designating entry is made;

(c) when a control agreement is entered into
or, if the relevant intermediary is not a party to
the control agreement, when the relevant interme-
diary receives notice of it.

4.1f an intermediary has an interest that has be-
come effective against third parties under Article
12 and makes a designating entry or enters into a
control agreement with the consequence that an
interest of another person becomes effective
against third parties, the interest of that other per-
son has priority over the interest of the intermedi-
ary unless that other person and the intermediary

expressly agree otherwise.

5. A non-consensual security interest in interme-
diated securities arising under the applicable law
has such priority as is afforded to it by that law.
As between persons entitled to any interests re-
ferred to in paragraphs 2, 3 and 4 and, to the ex-
tent permitted by the applicable law, paragraph 5,
the priorities provided by this Article may be var-
ied by agreement between those persons, but any
such agreement does not affect third parties.

6. A Contracting State may declare that under its
non-Convention law, subject to paragraph 4, an
interest granted by a designating entry has priori-
ty over any interest granted by any other method
provided by Article 12.

Article 20

Priority of interests granted by an intermediary

1. Except as provided by paragraph 2, this Con-
vention does not determine the priority or the rel-
ative rights and interests between the rights of ac-
count holders of an intermediary and interests
granted by that intermediary so as to be effective
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against third parties under Article 12 or Article
13.

2. An interest in intermediated securities granted
by an intermediary so as to become effective
against third parties under Article 12 has priority
over the rights of account holders of that interme-
diary unless, at the relevant time, the person to
whom the interest is granted actually knows or
ought to know that the interest granted violates
the rights of one or more account holders.

CHAPTER IV - INTEGRITY OF THE
INTERMEDIATED HOLDING SYSTEM

Article 21
Effectiveness in the insolvency of the relevant
intermediary

1. Rights and interests of account holders of a rel-
evant intermediary that have become effective
against third parties under Article 11 and interests
granted by such account holders that have become
effective under Article 12 are effective against the
insolvency administrator and creditors in any in-
solvency proceeding in relation to the relevant in-
termediary or in relation to any other person re-
sponsible for the performance of a function of the

relevant intermediary under Article 7.

2. Paragraph 1 does not affect:

(a) any rule of law applicable in the insolven-
cy proceeding relating to the avoidance of a trans-
action as a preference or a transfer in fraud of
creditors; or

(b) any rule of procedure relating to the en-
forcement of rights to property that is under the
control or supervision of the insolvency adminis-
trator.

3. Nothing in this Article impairs the effectiveness
of an interest in intermediated securities against
the insolvency administrator and creditors in any

insolvency proceeding referred to in paragraph 1,
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if that interest has become effective by any meth-
od referred to in Article 13.

Article 22

Prohibition of upper-tier attachment

1. Subject to paragraph 3, no attachment of inter-
mediated securities of an account holder shall be
made against, or so as to affect:

(a) a securities account of any person other
than that account holder;

(b) the issuer of any securities credited to a se-
curities account of that account holder; or

(c) a person other than the account holder and
the relevant intermediary.

2.In this Article “attachment of intermediated se-
curities of an account holder” means any judicial,
administrative or other act or process to freeze,
restrict or impound intermediated securities of
that account holder in order to enforce or satisfy a
judgment, award or other judicial, arbitral, admin-
istrative or other decision or in order to ensure the
availability of such intermediated securities to en-
force or satisfy any future judgment, award or de-

cision.

3. A Contracting State may declare that under its
non-Convention law an attachment of intermedi-
ated securities of an account holder made against
or so as to affect a person other than the relevant
intermediary has effect also against the relevant
intermediary. Any such declaration shall identify
that other person by name or description and shall
specify the time at which such an attachment be-
comes effective against the relevant intermediary.

Article 23

Instructions to the intermediary

1. An intermediary is neither bound nor entitled
to give effect to any instructions in relation to in-
termediated securities of an account holder given
by any person other than that account holder.
Paragraph 1 is subject to:
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(a) the provisions of the account agreement,
any other agreement between the intermediary
and the account holder or any other agreement
entered into by the intermediary with the consent
of the account holder;

(b) the rights of any person (including the in-
termediary) who holds an interest that has be-
come effective against third parties under Article
12;

(c) subject to Article 22, any judgment, award,
order or decision of a court, tribunal or other judi-
cial or administrative authority of competent ju-
risdiction;

(d) any applicable provision of the non-Con-
vention law; and

(e) if the intermediary is the operator of a se-
curities settlement system, the uniform rules of
that system.

Article 24

Holding or availability of sufficient securities

1. An intermediary must, for each description of
securities, hold or have available securities and
intermediated securities of an aggregate number
or amount equal to the aggregate number or
amount of securities of that description credited
to:

(a) securities accounts that it maintains for its
account holders other than itself; and

(b) if applicable, securities accounts that it
maintains for itself.

2. An intermediary may comply with paragraph 1
by:

(a) procuring that securities are held on the
register of the issuer in the name, or for the ac-
count, of its account holders;

(b) holding securities as the registered holder
on the register of the issuer;

(c) possession of certificates or other docu-
ments of title;

(d) holding intermediated securities with an-
other intermediary; or

(e) any other appropriate method.
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3.1If at any time the requirements of paragraph 1
are not complied with, the intermediary must
within the time permitted by the non-Convention
law take such action as is necessary to ensure
compliance with those requirements.

4. This Article does not affect any provision of the
non-Convention law, or, to the extent permitted
by the non-Convention law, any provision of the
uniform rules of a securities settlement system or
of the account agreement, relating to the method
of complying with the requirements of this Article
or the allocation of the cost of ensuring compli-
ance with those requirements or otherwise relat-
ing to the consequences of failure to comply with
those requirements.

Article 25

Allocation of securities to account holders’ rights

1. Securities and intermediated securities of each
description held by an intermediary as described
in Article 24(2) shall be allocated to the rights of
the account holders of that intermediary, other
than itself, to the extent necessary to ensure com-
pliance with Article 24(1)(a).

2. Subject to Article 20, securities and intermedi-
ated securities allocated under paragraph 1 shall
not form part of the property of the intermediary
available for distribution among or realisation for
the benefit of creditors of the intermediary.

3. The allocation required by paragraph 1 shall be
effected by the non-Convention law and, to the
extent required or permitted by the non-Conven-
tion law, by arrangements made by the relevant
intermediary.

4. The arrangements referred to in paragraph 3
may include arrangements under which an inter-
mediary holds securities and intermediated secu-
rities in segregated form for the benefit of:

(a) its account holders generally; or

(b) particular account holders or groups of ac-
count holders,
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in such manner as to ensure that such securities
and intermediated securities are allocated in ac-
cordance with paragraph 1.

5. A Contracting State may declare that, if all se-
curities and intermediated securities held by an
intermediary for its account holders, other than it-
self, are in segregated form under arrangements
such as are referred to in paragraph 4, under its
non-Convention law the allocation required by
paragraph 1 applies only to those securities and
intermediated securities and does not apply to se-
curities and intermediated securities held by an
intermediary for its own account.

6. This Article applies notwithstanding the com-
mencement or continuation of an insolvency pro-
ceeding in relation to the intermediary.

Article 26
Loss sharing in case of insolvency of the

intermediary

1. This Article applies in any insolvency proceed-
ing in relation to an intermediary unless other-
wise provided by any conflicting rule applicable
in that proceeding.

2. If the aggregate number or amount of securities
and intermediated securities of any description al-
located under Article 25(1) to an account holder,
a group of account holders or the intermediary’s
account holders generally (as the case may be) is
less than the aggregate number or amount of se-
curities of that description credited to the securi-
ties accounts of that account holder, that group of
account holders or the intermediary’s account
holders generally, the shortfall shall be borne:

(a) if securities and intermediated securities
have been allocated to a single account holder, by
that account holder; and

(b) in any other case, by the account holders to
whom the relevant securities have been allocated,
in proportion to the respective number or amount

of securities of that description credited to their
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securities accounts.

3. To the extent permitted by the non-Convention
law, if the intermediary is the operator of a securi-
ties settlement system and the uniform rules of
the system make provision in case of a shortfall,
the shortfall shall be borne in the manner so pro-
vided.

Article 27

Insolvency of system operator or participant

To the extent permitted by the law governing a
system, the following provisions shall have effect
notwithstanding the commencement of an insol-
vency proceeding in relation to the operator of
that system or any participant in that system and
notwithstanding any invalidation, reversal or re-
vocation that would otherwise occur under any
rule applicable in an insolvency proceeding:

(a) any provision of the uniform rules of a se-
curities settlement system or of a securities clear-
ing system in so far as that provision precludes
the revocation of any instruction given by a par-
ticipant in the system for making a disposition of
intermediated securities, or for making a payment
relating to an acquisition or disposition of inter-
mediated securities, after the time at which that
instruction is treated under the rules of the system
as having been entered irrevocably into the sys-
tem;

(b) any provision of the uniform rules of a se-
curities settlement system in so far as that provi-
sion precludes the invalidation or reversal of a
debit or credit of securities to, or a designating
entry or removal of a designating entry in, a secu-
rities account that forms part of the system after
the time at which that debit, credit, designating
entry or removal of a designating entry is treated
under the rules of the system as not liable to be
reversed.
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Article 28

Obligations and liability of intermediaries

1. The obligations of an intermediary under this
Convention, including the manner in which an in-
termediary complies with its obligations, may be
specified by the non-Convention law and, to the
extent permitted by the non-Convention law, the
account agreement or the uniform rules of a secu-
rities settlement system.

2. If the substance of any such obligation is speci-
fied by the non-Convention law or, to the extent
permitted by the non-Convention law, the account
agreement or the uniform rules of a securities set-
tlement system, compliance with it satisfies that
obligation.

3. The liability of an intermediary in relation to
its obligations is governed by the non-Convention
law and, to the extent permitted by the non-Con-
vention law, the account agreement or the uniform
rules of a securities settlement system.

An intermediary may not exclude liability for its
gross negligence or wilful misconduct.

Article 29

Position of issuers of securities

1. The law of a Contracting State shall permit the
holding through one or more intermediaries of se-
curities that are permitted to be traded on an ex-
change or regulated market, and the effective ex-
ercise in accordance with Article 9 of the rights
attached to such securities that are so held, but
need not require that all such securities be issued
on terms that permit them to be held through in-
termediaries.

2.1In particular, the law of a Contracting State
shall recognise the holding of such securities by a
person acting in its own name on behalf of anoth-
er person or other persons and shall permit such a
person to exercise voting or other rights in differ-
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ent ways in relation to different parts of a holding
of securities of the same description; but this
Convention does not determine the conditions un-
der which such a person is authorised to exercise
such rights.

Article 30
Set-off

As between an account holder that holds inter-
mediated securities for its own account and the
issuer of those securities, the fact that the account
holder holds the securities through an intermedi-
ary or intermediaries shall not of itself, in any in-
solvency proceeding in relation to the issuer, pre-
clude the existence or prevent the exercise of any
rights of set-off which would have existed and
been exercisable if the account holder had held
the securities otherwise than through an interme-
diary.

CHAPTERYV - SPECIAL PROVISIONS IN
RELATION TO COLLATERAL
TRANSACTIONS

Article 31
Scope of application and definitions in Chapter V

1. This Chapter applies to collateral agreements
under which a collateral provider grants an inter-
est in intermediated securities to a collateral taker
in order to secure the performance of any exist-
ing, future or contingent obligations of the collat-

eral provider or another person.

2. Nothing in this Chapter impairs any provision
of the non-Convention law which provides for ad-
ditional rights or powers of a collateral taker or
additional obligations of a collateral provider.

3. In this Chapter:

(a) “collateral agreement” means a security
collateral agreement or a title transfer collateral
agreement;
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(b) “security collateral agreement” means an
agreement between a collateral provider and a
collateral taker providing (in whatever terms) for
the grant of an interest other than full ownership
in intermediated securities for the purpose of se-
curing the performance of relevant obligations;

(c) “title transfer collateral agreement” means
an agreement, including an agreement providing
for the sale and repurchase of securities, between
a collateral provider and a collateral taker provid-
ing (in whatever terms) for the transfer of full
ownership of intermediated securities by the col-
lateral provider to the collateral taker for the pur-
pose of securing or otherwise covering the perfor-
mance of relevant obligations;

(d) “relevant obligations” means any existing,
future or contingent obligations of a collateral
provider or another person;

(e) “collateral securities” means intermediated
securities delivered under a collateral agreement;

(f) “collateral taker” means a person to whom
an interest in intermediated securities is granted
under a collateral agreement;

(g) “collateral provider” means an account
holder by whom an interest in intermediated se-
curities is granted under a collateral agreement;

(h) “enforcement event” means, in relation to
a collateral agreement, an event of default or oth-
er event on the occurrence of which, under the
terms of that collateral agreement or by the opera-
tion of law, the collateral taker is entitled to rea-
lise the collateral securities or a close-out netting
provision may be operated;

®

the same description as collateral securities;

“equivalent collateral” means securities of

(j) “close-out netting provision” means a provi-
sion of a collateral agreement, or of a set of con-
nected agreements of which a collateral agree-
ment forms part, under which, on the occurrence
of an enforcement event, either or both of the fol-
lowing shall occur, or may at the election of the
collateral taker occur, whether through the opera-
tion of netting or set-off or otherwise:

(i) the respective obligations of the par-
ties are accelerated so as to be immediately due
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and expressed as an obligation to pay an amount
representing their estimated current value or are
terminated and replaced by an obligation to pay
such an amount;

(i) an account is taken of what is due
from each party to the other in relation to such
obligations, and a net sum equal to the balance of
the account is payable by the party from whom
the larger amount is due to the other party.

Article 32

Recognition of title transfer collateral agreements

The law of a Contracting State shall permit a ti-
tle transfer collateral agreement to take effect in
accordance with its terms.

Article 33

Enforcement

1. On the occurrence of an enforcement event:

(a) the collateral taker may realise the collat-
eral securities delivered under a security collateral
agreement by:

(1)

ceeds of sale in or towards the discharge of the

selling them and applying the net pro-

relevant obligations; or
(i) appropriating the collateral securities

as the collateral taker’s own property and setting
off their value against, or applying their value in
or towards the discharge of, the relevant obliga-
tions, provided that the collateral agreement pro-
vides for realisation in this manner and specifies
the basis on which collateral securities are to be
valued for this purpose; or

(b) a close-out netting provision may be oper-
ated.

2.If an enforcement event occurs while any obli-
gation of the collateral taker to deliver equivalent
collateral under a collateral agreement remains
outstanding, that obligation and the relevant obli-
gations may be the subject of a close-out netting
provision.
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3. Collateral securities may be realised, and a
close-out netting provision may be operated, un-
der this Article:

(a) subject to any contrary provision of the
collateral agreement, without any requirement
that:

(i) prior notice of the intention to realise
or operate the close-out netting provision shall
have been given;

(ii) the terms of the realisation or the op-
eration of the close-out netting provision be ap-
proved by any court, public officer or other per-
son; or

(iii) the realisation be conducted by public
auction or in any other prescribed manner or the
close-out netting provision be operated in any
prescribed manner; and

(b) notwithstanding the commencement or
continuation of an insolvency proceeding in rela-
tion to the collateral provider or the collateral tak-
er.

Article 34

Right to use collateral securities

1.If and to the extent that the terms of a security
collateral agreement so provide, the collateral
taker shall have the right to use and dispose of the
collateral securities as if it were the owner of
them (a “right of use”).

2.1f a collateral taker exercises a right of use, it
thereby incurs an obligation to replace the collat-
eral securities so used or disposed of (the “origi-
nal collateral securities”) by delivering to the col-
lateral provider, not later than the discharge of the
relevant obligations, equivalent collateral or, if the
security collateral agreement provides for the de-
livery of other assets following the occurrence of
any event relating to or affecting any securities
delivered as collateral, those other assets (“re-
placement collateral”).

3. Replacement collateral acquired or identified
by the collateral taker before the relevant obliga-
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tions have been fully discharged shall:

(a) in the same manner as the original collat-
eral securities, be subject to an interest under the
relevant security collateral agreement, which shall
be treated as having been created at the same time
as the interest in relation to the original collateral
securities was created; and

(b) in all other respects be subject to the terms
of the relevant security collateral agreement.

4. The exercise of a right of use shall not render
invalid or unenforceable any right of the collateral
taker under the relevant security collateral agree-
ment or the non-Convention law.

Article 35
Requirements of non-Convention law relating to

enforcement

Articles 33 and 34 do not affect any require-
ment of the non-Convention law to the effect that
the realisation or valuation of collateral securities
or the calculation of any obligations must be con-

ducted in a commercially reasonable manner.

Article 36

Top-up or substitution of collateral

1. If a collateral agreement includes:
(a) an obligation to deliver additional collater-
al securities:
O]

the value of the collateral delivered under the col-

in order to take account of changes in

lateral agreement or in the amount of the relevant
obligations;

(i) in order to take account of any cir-
cumstances giving rise to an increase in the credit
risk incurred by the collateral taker as determined
by reference to objective criteria relating to the
creditworthiness, financial performance or finan-
cial condition of the collateral provider or other
person by whom the relevant obligations are
owed; or

(iii) to the extent permitted by the non-
Convention law, in any other circumstances speci-
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fied in the collateral agreement; or

(b) a right to withdraw collateral securities or
other assets on delivering collateral securities or
other assets of substantially the same value,
the delivery of securities or other assets as de-
scribed in sub-paragraphs (a) and (b) shall not be
treated as invalid, reversed or declared void solely
on the basis that they are delivered during a pre-
scribed period before, or on the day of but before,
the commencement of an insolvency proceeding
in relation to the collateral provider, or after the

relevant obligations have been incurred.

2. A Contracting State may declare that paragraph
1(a)(ii) shall not apply.

Article 37

Certain insolvency provisions disapplied

If Article 36 does not apply, a collateral agree-
ment or the delivery of collateral securities under
such agreement shall not be treated as invalid, re-
versed or declared void solely on the basis that
the agreement is entered into or the collateral se-
curities are delivered during a prescribed period
before, or on the day of but before, the com-
mencement of an insolvency proceeding in rela-

tion to the collateral provider.

Article 38

Declarations in relation to Chapter V

1. A Contracting State may declare that this Chap-
ter shall not apply.

2. A Contracting State may declare that this Chap-
ter shall not apply:

(a) in relation to collateral agreements entered
into by natural persons or other persons falling
within such categories as may be specified in the
declaration;

(b) in relation to intermediated securities that
are not permitted to be traded on an exchange or
regulated market;

(c) in relation to collateral agreements that re-
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late to relevant obligations falling within such

categories as may be specified in the declaration.

CHAPTER VI - TRANSITIONAL
PROVISION

Article 39
Priority

1. This Convention does not affect the priority of
interests granted under the law in force in a Con-
tracting State before the date on which this Con-
vention has entered into force in relation to that

Contracting State.

2. A Contracting State may declare that a pre-ex-
isting interest shall retain the priority it enjoyed
before the relevant date only if, at any time before
that date, the interest has become effective against
third parties by satisfying a condition specified in
the declaration made by that Contracting State in
accordance with Article 12(5)(a).

In this Article:

(a) “pre-existing interest” means any interest,
other than a non-consensual security interest, that
has been granted under the law in force in a Con-
tracting State before the date this Convention has
entered into force in relation to that Contracting
State, other than by a credit to a securities ac-
count;

(b) “the relevant date” means the date stated
by a Contracting State in the declaration made
under this Article and that date shall not be later
than two years after the effective date of that dec-

laration.

4. Article 45(5) does not apply to the declaration
provided for in this Article.

191

CHAPTER VII — FINAL PROVISIONS

Article 40
Signature, ratification, acceptance, approval or

accession

1. This Convention shall be open for signature in
Geneva on 9 October 2009 by States participating
in the diplomatic Conference to adopt a Conven-
tion on Substantive Rules regarding Intermediated
Securities held at Geneva from 1 September 2008
to 12 September 2008 and from 5 October 2009
to 9 October 2009 (the Geneva Conference). After
9 October 2009 this Convention shall be open to
all States for signature at the Headquarters of the
International Institute for the Unification of Pri-
vate Law (UNIDROIT) in Rome, and at such oth-
er places as the Depositary may determine, until
it enters into force in accordance with Article 42.
This Convention shall be subject to ratification,
acceptance or approval by States that have signed
it.

2. Any State that does not sign this Convention
may accede to it at any time.

Ratification, acceptance, approval or accession is
effected by the deposit of a formal instrument to
that effect with the Depositary.

Article 41

Regional Economic Integration Organisations

1. A Regional Economic Integration Organisation
that is constituted by sovereign States and has
competence over certain matters governed by this
Convention may similarly sign, accept, approve or
accede to this Convention. The Regional Eco-
nomic Integration Organisation shall in that case
have the rights and obligations of a Contracting
State, to the extent that the Organisation has com-
petence over matters governed by this Conven-
tion. If the number of Contracting States is rele-
vant in this Convention, the Regional Economic
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Integration Organisation shall not count as a Con-
tracting State in addition to its Member States
that are Contracting States.

2. The Regional Economic Integration Organisa-
tion shall, at the time of signature, acceptance,
approval or accession, make a declaration to the
Depositary specifying the matters governed by
this Convention in relation to which competence
has been transferred to that Organisation by its
Member States. The Regional Economic Integra-
tion Organisation shall promptly and formally no-
tify the Depositary in writing of any changes to
the distribution of competence, including new
transfers of competence, specified in the declara-
tion under this paragraph.

3. Any reference to “Contracting State”, “Con-
tracting States” or “State Party” in this Conven-
tion applies equally to a Regional Economic Inte-
gration Organisation if the context so requires.

Article 42
Entry into force

1. This Convention enters into force on the first
day of the month following the expiration of six
months after the date of the deposit of the third
instrument of ratification, acceptance, approval or
accession between the States that have deposited
such instruments.

2. For each State that ratifies, accepts, approves or
accedes to this Convention after the deposit of the
third instrument of ratification, acceptance, ap-
proval or accession, this Convention enters into
force in relation to that State on the first day of
the month following the expiration of six months
after the date of the deposit of its instrument of
ratification, acceptance, approval or accession.

Article 43
Territorial units

1.If a Contracting State has two or more territori-
al units in which different systems of law are ap-
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plicable in relation to the matters dealt with in
this Convention, it may, at the time of signature,
ratification, acceptance, approval or accession,
make an initial declaration that this Convention is
to extend to all its territorial units or only to one
or more of them, and may modify its declaration
by submitting another declaration at any time.

2. Any such initial declaration is to be made in
writing and formally notified to the Depositary
and shall state expressly the territorial units to
which this Convention applies.

3.1If a Contracting State has not made any decla-
ration under paragraph 1, this Convention shall
apply to all territorial units of that State.

4.1f a Contracting State extends this Convention
to one or more of its territorial units, declarations
permitted under this Convention may be made in
relation to each such territorial unit, and the dec-
larations made in relation to one territorial unit
may be different from those made in relation to
another territorial unit.

5.1n relation to a Contracting State with two or
more territorial units in which different systems
of law are applicable in relation to the matters
dealt with in this Convention, any reference to the
law in force in a Contracting State or to the law of
a Contracting State shall be construed as referring
to the law in force in the relevant territorial unit.

Article 44

Reservations

No reservations may be made to this Conven-

tion.

Article 45

Declarations

1. Declarations authorised by the provisions of the
Convention, other than the declaration provided
for in Article 41(2) and the initial declaration pro-
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vided for in Article 43(1), may be made at any
time.

2. Declarations, and confirmations of declara-
tions, are to be made in writing and formally noti-
fied to the Depositary.

3. A declaration made by a Contracting State prior
to the entry into force of the Convention for that
State shall take effect simultaneously with the en-
try into force of the Convention for the State con-
cerned. A declaration of which the Depositary re-
ceives formal notification after such entry into
force shall take effect on the first day of the
month following the expiration of six months af-
ter the date of the receipt of the notification by the
Depositary. Declarations made at the time of sig-
nature are subject to confirmation upon ratifica-
tion, acceptance or approval.

4. A Contracting State that makes a declaration
under this Convention may modify or withdraw it
at any time by a formal notification in writing to
the Depositary. The modification or withdrawal
shall take effect on the first day of the month fol-
lowing the expiration of six months after the date
of the receipt of the notification by the Deposi-
tary.

5. Notwithstanding the previous paragraphs, this
Convention shall continue to apply, as if no decla-
ration, modification or withdrawal of a declara-
tion had been made, in relation to all rights and
interests arising prior to the effective date of such
declaration, modification or withdrawal.

Article 46

Denunciations

1. Any State Party may denounce this Convention
by formal notification in writing to the Deposi-
tary.

2. Any such denunciation shall take effect on the
first day of the month following the expiration of
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six months after the date of receipt of the notifica-
tion by the Depositary. If a longer period for that
denunciation to take effect is specified in the noti-
fication, it shall take effect upon the expiration of
such period after receipt of the notification by the
Depositary.

3. Notwithstanding the previous paragraphs, this
Convention shall continue to apply, as if no such
denunciation had been made, in relation to all
rights, interests and obligations arising prior to
the effective date of any such denunciation.

Article 47
Evaluation meetings, revision Conferences and

related matters

1. Not later than 24 months after the entry into
force of the Convention, and in principle every 24
months thereafter as the circumstances warrant,
the Depositary shall convene an Evaluation Meet-
ing, to which will be invited the Contracting
States, the States and Observers participating in
the Geneva Conference, the member States of
UNIDROIT as well as other invited Observers.

2. The Agenda of the Evaluation Meeting may in-
clude the following matters:

(a) the implementation and operation of the
Convention;

(b) whether any modification to this Conven-
tion or to the Official Commentary is desirable.

3. The Depositary will take due account of the re-
sults of the Evaluation Meeting and, if appropri-
ate, may convene a diplomatic Conference.

4. The amendments adopted by the diplomatic
Conference referred to in paragraph 3 will enter
into force on such a date as will be determined by
the Conference in relation to Contracting States
that ratify, accept or approve these amendments.

5. After the entry into force of the amendments
referred to in paragraph 4, the States that will rat-
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ify, accept, approve or accede to this Convention
will be bound by the Convention as amended.

Article 48
Depositary and its functions

1. Instruments of ratification, acceptance, approv-
al or accession shall be deposited with UN-
IDROIT, which is hereby designated the Deposi-
tary.

2. The Depositary shall:
(a) inform all Contracting States of:

(i) each new signature or deposit of an
instrument of ratification, acceptance, approval or
accession, together with the date thereof;

(i) the date of entry into force of this
Convention;

(iii) each declaration made in accordance
with this Convention, together with the date
thereof;

(iv) the withdrawal or amendment of any
declaration, together with the date thereof; and

(v) the notification of any denunciation of
this Convention together with the date thereof and
the date on which it takes effect;

(b) transmit certified true copies of this Con-
vention to all Contracting States; and

(c) perform such other functions customary
for depositaries.

IN WITNESS WHEREOF the undersigned
Plenipotentiaries, having been duly authorised,

have signed this Convention.

DONE at Geneva, this ninth day of October, two
thousand and nine, in a single original in the Eng-
lish and French languages, both texts being equal-
ly authentic, such authenticity to take effect upon
verification by the Secretariat of the Conference
under the authority of the President of the Confer-
ence within one hundred and twenty days hereof
as to the consistency of the texts with one another.
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